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Legal Issues in Commercial 
Lease Terms

• Shipping Act filing requirements

▪ MTFA exemption

▪ Increased oversight by FMC

• Different terms for different tenants

▪ FMC deference to Port decisions

▪ Protecting business judgments

• Beyond initial compliance - looking down the 
road at possible future problems
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FMC Deference to Port Business 
Judgment

• Oversight and deference

▪ Public Port Authorities responsible for business 
decisions, but 

▪ FMC still responsible for proper oversight

• Process, Process, Process

▪ Proper record for review helps deference

▪ Process to show process and result appropriate

▪ What not to do
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Filing Lease Agreements

• MTFA exemption

▪ Why it matters – 45-day waiting period

▪ When most issues arise – as ancillary to larger dispute

• Public disclosure under Shipping Act

• Coloring outside the lines – non-exempt terminal leases

▪ What is a Cooperative Working Agreement?

▪ What happens where there is an unfiled CWA?

• FMC revived interest in the MTFA exemption?  

▪ FMC nationwide review of all filings

▪ Does FMC Docket 16-04 have implications for terminal lease 
exemptions? 
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Legal Framework

• Shipping Act undue prejudice provisions

• MFN provisions

• Non-compensatory rates

• Involvement in tenant’s business

▪ Having clear terms on when the Port can, and cannot, 
weigh in on tenant disputes with third parties

▪ Implications of the Port having authority to tell 
tenants what to do
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Some Practical Concerns

• Capital investment

• Incentive programs –
even handedness

• Harmonizing different 
cost structures 

▪ Throughput versus ground 
lease

▪ Different rates for different 
terminals

• Different facilities access
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Beyond 
Initial Legal Compliance

• Planning for problems that may arise down the 
road

• Lease terms versus expectations

• Enforcement and waiver of lease terms

• Implications regarding other tenants
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Questions?
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