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Potential Avenues of Cost Recovery
for Ports

v' Avenues of cost recovery for port sites

Include:

- Private parties

- Federal entities

- Historic insurance coverage

- Other (WRDA, DERP/FUDS, Orphan Share Funding)

v" Typically achieve best results using a phased

approach that involves:

- Detailed evaluation of cost recovery options

- Consideration of transactional costs

- Coordination with other Port priorities

- Recognition of the unique characteristics of Ports
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Goals of the Phase | Work

v' Determine the initial likelihood of cost recovery
from private, federal and insurance sources and
other sources

v Perform historical research to establish a historical
fact baseline for the sites

v' Perform conduct preliminary cost development to
establish the initial cost boundaries

v Perform fatal flaw and return on invested capital
analysis

v' Develop a cost recovery plan of action



Sample Project Steps and _Timeline I

A

Initial Review of Cost Recovery Options: Ph ase |
Private Parties, Insurance Proceeds, Federal
Entities, Other

I Preliminary Fact and
Cost Development

Define Strategic Cost Recovery Options, Assess
Strengths and Weaknesses and Potential Return on

Invested Capital

o _ — Stop
Decision Point

Move to Phase Il

v

Activity

Phase Il

Perform Specific Detailed Research and
Claims Preparation Based on Cost
Recovery Approach(es) Selected

I Prepare Nexus and Claims Documents Including :
1) Liability bases, 2) Costs, and 3) Allocated Shares
I Begin Presenting Claims & Negotiating Settlements ———»

Time

Investigation Phase PRP Expansion Allocation Phase Final Settlement Phase
RI/IFS — > | Record of Decision — @ RDIRA———*



Coordinate Activities To Maximize Results

v" Research

Develop a combined research plan that focuses on documenting liability broadly
enough to encompass both private parties and federal entities

Where appropriate combine insurance archeology efforts with corporate research
activities in Port and other relevant data sets

Develop a useable records management and retrieval system

v" Technical

Ensure cleanup methods selected meet the “substantial compliance” criteria of
the NCP to be eligible for federal cost recovery and are integrated with your state
law recovery plan

Ensure cost estimating methods used are considered “acceptable” for the
recovery of costs in all areas

v' Cost Development / Cost Allocation

Ensure costs are compiled and documented in accordance with “accurate
accounting” standards (e.g. United States v. W.R. Grace, etc.)

Use generally accepted cost allocation methodologies (e.g. time temporal, stand
alone cost method, etc.) as the basis for cleanup cost apportionment

Develop allocation scenarios targeting specific constituencies

C
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Assess Strengths and Weaknesses

Insurance Recovery

v" Ability to reconstruct historic coverage
v’ State law considerations

— Direct claims state
v’ Policy rights issues

— Rights issues
— Successorship issues

v' Coverage value and company viability

v' Defense costs v. indemnity

v Policy exclusions

v’ Fee structure: Fee for service v. Contingency fee

v’ Estimated response costs c
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Assess Strengths and Weaknesses

Federal Recovery Private Party Recovery
v Liability assessment v Liability assessment
v Nexus to the contamination

v Predecessor / successor
evaluation

v Bankruptcy rights reservation
v'Data gap analysis

v Nexus to the contamination

v"National Contingency Plan
(“NCP”) compliance

v" Accurate accounting

standards v’ Involvement in cleanu
v Threshold allocated share decisions P
v’ Estimated response costs v’ Transactional costs

v Threshold allocated share
v’ Estimated response costs

C
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Unique Considerations for Ports

v’ Stringent Port information disclosure requirements
- Higher standard to disclose than private parties
- Political considerations (both positive and negative)
- Stakeholder involvement
v" Tenant considerations
- Do we sue our tenants?
- Can you partner with tenants
- Can you get them in early and cash them out
v’ Coordination with other programs
- Overall Port development
- Maintenance dredging
v Cost development considerations
- Accounting for direct and indirect costs

v" Influencing remedy selection
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Goals of the Phase Il Work

Conduct internal and external records research
to fill data gaps and develop nexus arguments.

Develop and implement a plan to obtain oral
evidence (if needed).

Develop detailed technical and cost data based
on actual or projected expenditures.

Develop defensible allocation models.

Draft narrative fact basis and allocation reports

Initiate settlement discussions.



Q -'l-l’!_.f
_‘k &: % .3"‘-

Key Components of a Cost Recovery Claim
to be Developed in Detail in Phase Il

v Legal — Information detailing the legal basis for the claim and
remedial drivers

v' Liability/Historic — Historic information detailing basis for liability
and historic fact bases

v" Technical — Data relating to past and future remedial activities at
the site

v" Nexus — Data linking the activities of a specific party to the
contamination being addressed

v' Cost — Detailed cost buildup information (e.g. invoices,
authorizations for expenditure, estimates, etc.) relating to past
and future site work

v Allocation — Data detailing the basis for an allocated share and
demand

C
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Corporate Research Decision Tree

Public or
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SEC Forms

==
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]— Public—

h 4
Court and

Bankruptcy
Records

Both

+
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Corporate History Sources

Private Companies

v'Secretary of State
v'Dun & Bradstreet

v'County Recorder’s /
Assessor’s Office

v'Wall Street Journal Index,
Corporate News

v'Court / Bankruptcy Records

v'Industry-Specific
Directories

AN

AN

Public Companies

Secretary of State
SEC, Form 10-K

County Recorder’s /
Assessor’s Office

Wall Street Journal Index,
Corporate News

Moody’s Manuals
Published Company History
Industry-Specific Directories
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Private Oil
Company Regional Oil
Delaware, 1926 and Gas Subsidiary
Company
¢ Delaware, 1928

Private Oil y Corporate
Sam P le Cor porate | Relationships

Delaware, 1929 Com.p.any of Cal?fomia Between
Subsidiary formed in 1930

-] | sto ry Ch art i Private Oil Co.,

Regional Oil Company| Regional Oil and Gas
Subsidiary name change in d !
an

| Overseas Petroleum

Sale

A

N X Regional Oil Company
Private Oil Subsidiary sold to Standard
Company Oil of California in 1947

Name Change Prepared by
February 1952

¢ Y
Private Oil Company Regional Oil Le C G
Merged —Merger—p»| and Gas S

December 31, 1958 Company

v

Regional Companies, Inc.
Name Change April 30, 1968

Private

Subsidi Regional Oil and
ubsiaiary
»| Gas Company Sale—p| Asian Oil Inc.
Subsidiary Formed
in 1970 *
Pu b I I C subsid Regional RegAiﬁm‘aI l({Z)}l)l anhd G:s_ Co.
ubsidiary ; stocl urchased In
P s;gg;;'ye;”mgd January 1974, n/c to
in 1970 Asian Oil and Gas Company
Regional ian Oil and Gas C
Subsidiary | chemical Co. Asian Oil an as Co.
> e Name change, July 1, 1976 to
Subsidiary Formed Patriotic C
in 1070 atriotic Company
Commodity Industries, Patriotic Co
[€—Sale N
Inc. Sold June 30, 1976
Patriotic Inc. Overseas Petroleum
Subsidiary Sold Sale— Company
October 26, 1984
A 4 J
- Associated Patriotic Inc.
Assomat}ed Merger— Regional Inc. Subsidiary, Merged into
Corporation Merged Overseas Petroleum Co.
September 30, 1987 January 1, 1985




Insurance Coverage Data Sources

v Insurance Department Records
- Policies
- Certificates of insurance
- Claims data

v' Accounting Records
- Cancelled checks to brokers
- Journal entries
- Risk Management memoranda and risk assessments

v' Contracts
- Proof of insurance records

v’ Legal Department Files
- Coverage lawsuits
- Claims notices
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Insurance Coverage Chart

Limits of
Liability
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Federal Data Sources

v National Archives and Records Administration
- Ownership records
- Contracts
- Leases

v Federal Records Centers
- Agency-specific records
- Correspondence
v' Federal Agencies
- Agency libraries
- Agency-specific publications
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Sample Layout Drawing of Navy Owned Site
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