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UNIQUE DIFFICULTIES OF 

LITIGATING & RESOLVING 

SEDIMENT SITES   



Complexity of Sediment Sites

• Multiple Responsible Parties & COCs 

• Risk Based Cleanup: Human and Ecological

• Chemical Processes, Volumes, Mass Loading, 
& Fingerprinting of the COCs Driving Risk

• Fate & Transport of COCs into the River 

• Bathymetric Data and Dredging Issues

• Hydrodynamics, Deposition, and Scour Zones 

• Secondary Risk Drivers & Remedy Cost Drivers  

• Orphan Shares, Sources and Liabilities 













Complex Systems and Sediment Sites  

• One PRP or Pristine Environment is rare

• Complex Sites like the Passaic River 

– Hundreds of COPCs

– Hundreds (or Thousands) of PRPs 

– Hundreds of Years of Discharges 

– Physical Impacts and Societal Development 

– Baseline Determination stacked over Centuries 

– Injury Evaluation & Damages Quantification 

• “Some difficulties” with calculating both the 
denominator and numerator 



THE CERCLA SETTLEMENT 

STANDARD OF REVIEW   

Joint & Several Liability Concerns Drive the Analysis 



Typical Complete CERCLA Settlement

• Some level of certainty as to 

– total removal and/or remediation costs 

– the settling party’s “share” 

• Government provides Covenant Not to Sue

• Contribution Protection

– from the claims of all non-settling PRPs

• Dollar-for-Dollar/Pro Tanto Credit

– Settlement Activates a statutorily-defined credit 
mechanism reducing non-settling parties’ liability 
by the dollar amount of the settlement



Joint & Several Liability Issues

• CERCLA & State equivalents provide pro tanto
credit mechanism (rather than pro rata)  

• Non-settling parties bear the risk that the 
Government is settling for too little 

• Thus, the non-settling parties could face a 
disproportionate share of costs later

• Government’s settlement value is evaluated via 
rational basis/arbitrary & capricious standard

• Places a quantification & allocation burden 
onto the Government that is otherwise absent



Pro Tanto Credit Gives Third-Parties 

Standing • The reason non-settling parties have the right to 
challenge is precisely because they may have joint & 
several liability for damages in excess of the 
settlement.   See, e.g.,   

– U.S. v. Aerojet Gen. Corp., 606 F.3d 1142, 1152 (9th Cir. 2010) 

– In Matter of Bell Petroleum Servs., Inc., 3 F.3d 889, 908 
(5th Cir. 1993) (where there is a basis for divisibility of 
harm and, thus no joint and several liability, § 113(f)(2) 
(establishing the dollar-for-dollar settlement credit 
scheme for joint & several liability) was  inapplicable).

• Non-settling Parties may intervene to stop your 
settlement! 



Complexity of Resolving Sediment 

Sites
• Consent Judgment must be reviewed and entered 

by the court in order for contribution protection to 
apply to the settling PRP. 

• As a result, non-settling PRPs can come forward and 
object to a settling defendant’s attempt to settle out 
of all of its liability for too little or on unfair terms. 

• It is incumbent upon the settling parties to 
demonstrate that the settlement is “fair, reasonable, 
adequate, and consistent” with the governing 
statute (e.g., CERCLA or OPA). 

• If they are unable to do so, the settlement will fail. 



NRD Settlements are the Same! 

• Courts have consistently applied the same standard 
of review to NRD settlements as other CERCLA 
remediation settlements. 

• Courts tend to treat NRD settlements with more 
deference and only reject complete NRD settlements 
(and full contribution protection) where the Court is 
not provided with a mathematical basis to estimate 
injury and allocation  

• How much Assessment, Quantification and Allocation 
is necessary to get to a defensible NRD Settlement?



Sediment Sites 

• The Problem:

– Net result can be gridlock

– Endless study and analysis

– One entrenched or disproportionately exposed 
PRP can block other settlements 

– The States or federal actors do not have the 
resources to defend decisions with imperfect 
information  

• The Solution:

– Change the scope of contribution protection 



THE PASSAIC RIVER LITIGATION  

Settlements Built Around Reopeners and Limited Contribution 
Protection 











DIVISIBILITY IN A RIVER CASE: AS 

LIKELY AS TIME TRAVEL?  

“If we can clean up our world, I'll bet you we can achieve 
warp drive.”  William Shatner 









State’s 2005 Directive & 

Litigation • Source Control Dredge Plan and Directive

• Litigation against Diamond-Related Entities and 
Parent Companies seeking:

– Past Costs under Spill Act 

– Declaratory Relief for Future Costs under Spill Act 

– Economic, Disgorgement and Punitive Damages

– NRD Assessment Costs

– Fraudulent Transfer and Alter Ego Claims 

– Attorneys Fees and Litigation Costs 

• NRD Claims and Third-Party Claims were Reserved



Focused Feasibility Study 

• On April 10, 2014, the EPA FFS Remedy Released

• One of the largest Superfund remedies proposed 

• Bank-to-bank dredging of the lower 8-miles

• Depths incorporate flooding impacts and 
navigational uses 

• 4 Million cubic yards of contaminated sediments 
to be dredged, pressed, dried and shipped out of 
State for disposal

• Accompanied by a 2-foot cap of the river bottom

• Estimated to cost $1.7 Billion ++ 





THE THIRD-PARTY SETTLEMENT  

NRD Credit Mechanisms and other methods to Encourage 
Early Restoration  



The Passaic Third-Party Issues

• NRD and Third-Party Claims were reserved

• Limited scope of information on Third-Parties

• NRD for the Passaic and NBC not yet assessed

– No “Denominator” 

• No Allocation for remediation, much less NRD 

– No “Numerator” 

• FFS not yet issued:  LONG time horizon

• Per capita settlements with 265 Third-Parties 
Defendants ($195,000/$95,000)



Partial Settlement Credit

• Aprx. $7 Million applied to NRD

• Covenant Not to Sue; reopener triggered on:  

– A formal NRD Assessment has been completed 
under applicable law or regulations,

– A trustee determination of Settling Third-Party 
Defendants’ liability for Natural Resource 
Damages; and

– The collective liability established of all Settling 
Third-Party Defendants for Natural Resource 
Damages exceeds $7 Million (twenty percent 
(20%) of the Settlement Funds).



Limited Scope of Contribution 

Protection 

• The State provided protection to the Settling Third-
Party Defendants from contribution claims for 
Natural Resources Damages sought under applicable 
state and federal law up to the amounts collectively 
paid 

• 20% of Settlement Value (Aprx. $7 Million) 

• Avoids pro tanto problem of giving non-settling 
defendants standing to challenge

• Removed the leverage of the hold outs

• Set the stage for resolution of the entire case 



Results of the State’s Litigation  

• Following settlement with 300 Third-Party Defendants

• $130M Settlement with Repsol/YPF/Maxus Parties

• $190M Settlement with Occidental Chemical Corp.

• Together, the three settlements resulted in:  

– $355.4 Million in Past Costs & Damages 

– $67.5 Million in Local Restoration Projects

– $400 Million in protection against State FFS Costs

– Hundreds of Millions in anticipated Economic Activity

– Protection and reopeners for all other future State 
costs subject to OCC Motion for Summary Judgment  

• An unqualified victory for the State and public 



WHY SETTLE FOR CREDITS AND 

ESCALATORS? 

An Opportunity for Economic Revival & Environmental 
Restoration 



Public Benefits of Early 

Restoration• Early Ecological Restoration

– Cuts the Injury Chain

– Ecological Restoration and Services Recovery 

– Restoring the Resource IS the priority

• Investment in Human Use Projects

– Direct and Indirect Economic Activity 

– Multipliers in the Economy

– Induced Economic Activity and Regional 
Economic Revitalization  

• Interest & Discount Rates



Advantages to Responsible 

Parties • Early resolution cuts off service losses and the 
compounding rate of growth (mitigates damages).   

• Moreover, early restoration projects have more 
value to PRPs because of the time value of money:  

– create additional rates of return either in terms of DSAYs 
for ecological projects; or 

– in terms of direct and indirect economic activity and 
induced effects in the economy. 

• Avoids huge transactional costs 

• Allows for partial (or total) resolution with 
imperfect information and a compounding ROR



RESTORATION OF THE PASSAIC 

An Opportunity for Economic Revival 



Bridge between Environment and the 

Economy
• Direct link between the economy and the 

environment in the river, bay and port cases

• Beneficial impacts on local political bodies and the 
local community reaction to the Passaic 

– Surveyed local governments and communities 

– Evaluated future uses of the Passaic River

– Incorporated into Remedy and Restoration Plans 

• The Federal NRDA Process

• Break the Paradigm & Act to Encourage 
Immediate Redevelopment and Investment 
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