Occupational Safety in the
Marine Cargo Handling Industry

The Fundamental Parts of the Equation
and The Current Experience




How The Issues Are Presented

« Visually
[Through PowerPoint Slides]

e QOral Narrative

[To Better Understand The
Stakeholders & The Relevant
Laws and Regulations]

« Real Life Experience

[Fatal Accidents That Have
Occurred at US Ports In CYs
2014/2015]




Appreciating The Financials

A Marine Terminal Operator’s Hierarchy
of Recurring Costs *

1) . Payroll (Labor)

2). Property Rental Fees

3). Insurance (General Liability/Worker’s Compensation)

* Higher cost equipment, i.e., container cranes, RT'Gs , etc.., are infrastructure
investments often expensed by the local port authority.




State Workers’
Compensation Laws

1855: Georgia; Alabama — Employer Liability Acts -
Permitted Employees to File Suit and then Prove Employer
Negligence/Omissions

1902: Maryland — First Neutral, No-Fault, Sole Remedy
Worker’s Compensation Law

1949: All States Had Similar Laws, Basing Compensation
Payments on the SAWW (State Average Weekly Wage)

2015/2016: Nat’l Average Weekly Wage: $703.0()




The Jensen Era

 Southern Pacific v.
Jensen (1917)

e Knickerbocker v.
Stewart (1920)

e Washington v.
Dawson (1924 )

Memorializing an internecine turf fight between the
U.S. Congress and the Supreme Court, in
determining the method (or indeed the existence) of
worker’s compensation for injuries sustained on the
navigable waters of the U.S.




U.S. Constitution

Article I11.

KX**

Section. 2.

The judicial Power shall extend to all Cases, in Law and
Equity, arising under this Constitution, the Laws of the
United States, and Treaties made, or which shall be made,
under their Authority;--to all Cases affecting Ambassadors,
other public Ministers and Consuls;--

;--to
Controversies to which the United States shall be a Party;--
to Controversies between two or more States; ....




LHWCA of 1927

* Creates a Federal scheme for
the payment of compensation
to marine cargo handling and
shipyard workers injured “on
the navigable waters of the
United States.

Validated by the Supreme Court in:

e T. Smith & Son v. Taylor (1928)

e Minnie v. Port Huron Terminals
(1935)




Compensation Rates (LHWCA)
10 Year Lookback

Point In Time

10/01/2015- 09/30/2016
10/01/2014- 09/30/2015
10/01/2013 - 09/30/2014
10/01/2012 - 09/30/2013

10/01/2011 - 09/30/2012
10/01/2010 - 09/30/2011
10/01/2009 - 09/30/2010
10/01/2008 - 09/30/2009
10/01/2007 - 09/30/2008
10/01/2006 - 09/30/2007
10/01/2005 - 09/30/2006

Source: U.S. Dept of Labor ~ OWCP

$703.00
$688.51
$673.34
$662.59
$647.60
$628.42
$612.33
$600.31
$580.18
$557.22
$536.82

NAWW MAX

$1,406.00
$1,377.02
$1,346.68
$1,325.18
$1,295.20
$1,256.84
$1,224.66
$1,200.62
$1,160.36
$1,114.44
$1,073.64

MIN

$351.50
$344.26
$336.67
$331.30
$323.80
$314.21
$306.17
$300.16
$290.09
$278.61
$268.41

% Incr

2.10%
2.25%
1.62%
2.31%
3.05%
2.63%
2.00%
3.47%
4.12%
3.80%
2.53%




(1951) Organized Labor Initiates Attempts
to Legislatively“ Perfect” the LHWCA

ILA/ILWU
Boilermakers

Steelworkers
Carpenters

> Higher than usual number of
explosions in shipyards.

» Increased trade volumes w/
more cargo gear failures.

» Post 1953: Political incentives
to reseat a Democratic
president




The Political Landscape
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The 85th Congress

Sustained organized
labor efforts to widen
LHWCA coverage and
increase safety
protection.

Political impetus now
gradually translated
into labor support for
one prospective
Democratic
presidential candidate.




The 1958 LHWCA Amendments

|Public Law 85-742 / The Kennedy Maritime Safety Act ]

Political compromise brokered
by Senate Majority Leader
Lyndon Johnson, with JFK as
strongest proponent.

Resisted by Ike; needed by
Richard Nixon to appease Labor
in his (1960) bid for Presidency.

Expanded §41 of LHWCA, to
provide for safety standards,
enforcement and training.

Put in the enforcement hands of
DOL (LSB).




The 15t U.S. Federal Longshoring Industry
Safety Regulations

e Published in the
FEDERAL REGISTER,
February 20, 1960

« Applicability tracked
the jurisdiction of
enabling legislation
(LHWCA), 1.e., to work
“on the navigable
waters”

Work on terminals
therefore, not covered




Other Laborers
and Industrial
Workers Wanted
To Be Protected
On The Job, As
Well.

To Achieve That
Goal, They Must
Take Their

Message To
Congress:




The Occupational Safety & Health Act of 1970
[Public Law 91-596]

Signed into law by Richard
Nixon, December 29, 1970

Extended to all workplaces

Adopted all existing
Federal Safety Standards
(including the
Longshoring safety
regulations under LSB
care)

“on the navigable waters”
limitations of LHWCA (for
safety/health purposes) no
longer apply




LHWCA Extensions of 1972

* Brings existing Federal
program of
compensation ashore

Now, additionally
covers " related
employments”

Substantially boosts
amount of
compensation paid to
recipients




OSHA Regulations
Having Application at

Marine Cargo Handling
Workplaces




The Marine Terminals Standard
|29 CFR 1917]

Applies From the
Terminal’s Gate to the Foot
of the Gangway




Longshoring Standard
|29 CFR Part 1918]

Applies From the Foot of
the Gangway, to All Cargo
Handling Operations
Being Conducted Aboard
Any Vessel




Lots Of Regulations...

What’s Their Purpose?




Decrease Human Suffering




Oftset Financial Loss




Help Prevent Even Greater
Financial Loss




Culture Effective
Labor Relations




Goal No. 1

Accorded The Highest Priority, Taking Precedence Over Any
Other Consideration:

No Ocean Carrier, Marine Terminal Operator, Stevedore,
Labor Union or Port Authority Can Possibly Hope To
Attain the Desired Increased Levels of Efficiency,
Productivity or Profit, Without First Attaining Consistent
Success In Achieving Goal No. 1.




Fatal Accidents at US Ports
nd




02 July 2014

Veteran Longshoreman, Charles Thomas, 61 Struck By
Reach Stacker While A Pedestrian In Container Yard.

We understand that the reach stacker had just removed
an empty container from a chassis, and was moving
forward in order to stack the box. The operator did not
see Mr. Thomas, who was walking directly in front of
the load being carried.

Prior to this accident, container terminals working within the
framework of the ILA-USMX Master Contract had experienced
nearly two years of fatality-free operations.




Fatal Accidents at US Ports




13 March 2015

Charles Tom James, a longshore
worker, was killed in an industrial
accident at Anchorage today.

Port officials say the man was
helping to unload military
equipment off a ship and onto a
rail car so it could be taken to
Fairbanks.

Mr. James was on the rail car
when port officials say his head
was pinned between two pieces of
heavy equipment and he was
crushed.




21 June 2015

Mr. Bernard Carrington, a
member of ILA Local
Union 1736, was operating
an industrial truck down a
warehouse ramp when the
machine struck the ramp
edge and tipped over. Our
sources indicate that he
was struck by the overhead
guard assembly of the
industrial truck after he
was ejected.



07 August 2015

A Port Elizabeth, NJ dockworker was
struck and killed by a container top
loader on August 7.

Judy Jones, 49, a member of ILA
Local Union 1233, was pronounced
dead at the scene by emergency
response personnel.

According to reports, Jones’ leg was
severed in the incident and she bled
to death.



11 August 2015

Reports coming to us indicate that a fill-in clerk was
driving a terminal pickup truck when he struck a
terminal yard tractor. Rochelle Taylor, a member of
ILWU Local Union 13 died in hospital of injuries
sustained in the crash.




Source: USACE

Total Waterborne
Commerce
of the U.S. (1974-2013)

In 2013 (latest year w/refined data):

Cargo-Related Fatal Accidents
Occurring at US Ports (2013):

(Source: Bureau of Labor Statistics)




The Industry’s Performance: Fatal Accidents ~ 2013

Source: US Bureau of Labor Statistics
















The Most Recent
East and Gulf Coast
Labor &
Management OSH
Initiative, Designed

To Advance the
Industry’s

Occupational
Safety & Health
Experience:

(January ~ 2014)




“Be Careful Out There




